INTRODUCTION
The avoidance of problems raised by the conflict of laws is a crucial facet of the estate planner's work that can effectively be dealt with in a variety of ways. Because most estate planning results in the execution of testamentary instruments, however, this article will concentrate upon the use of the will as a conflict-avoidance device; although it will also discuss some instances in which the post-mortem operation of inter vivos transactions creates significant conflicts problems as well as some problems of intestate succession where necessary to indicate the alternatives present in a planning situation-but, since planning seldom includes an intentional intestacy, these latter instances will be limited. Moreover, since troublesome conflicts problems can arise in administration after the death of the estate owner, techniques for avoiding or alleviating these problems, too, will be treated. The article, thus, will consider conflict avoidance in succession planning in three principal divisions: execution and revocations of wills, dispositive provisions, and administration of decedents' estates.
The background of general conflicts law relating to succession, against which all planning must occur, is fairly simple to state but occasionally complicated in application. In the Anglo-American system of common law, succession to immovables is determined, in the first instance, by the law of the situs of the asset, usually the location of the land;' succession to movables and incorporeal assets is regulated by the law of the owner's domicile at the time of his death In the absence of statute, this in Switzerland and leaving movables in Italy and an immovable asset in Germany, a decision has to be made by an Italian court, it simply applies the substantive law of France. If, in a given case, therefore, the circumstances present the possibility that litigation may at some future time arise in the courts of one or more foreign countries, the draftsman ought to obtain information not only as to the general choice-of-law rules of each of these countries, but also as to the attitude taken in each with respect to the problem of renvoi.
With this variation in the choice-of-law rules of different jurisdictions and with the variations that occur in the internal laws on wills, descent, and distribution, it is apparent that many potential conflicts problems must be considered in the careful handling of the succession affairs of a client.
II EXECUTION AND REVOCATION OF WILLS
A. Execution
I. Capacity of the Testator
The starting point in complying with the requisite formalities of will-execution is the testamentary capacity of the estate owner. In this connection, it is important to distinguish between problems of personal capacity or competence and other limitations upon the freedom of testation, which will be discussed subsequently. Capacity is determined, in absence of statute, by the law governing the succession of the assets subject to the will.' 0 To avoid the possibly invalidating effect of incapacity, therefore, the testator should be capable under each of the following laws: the law of his domicile, the law of his nationality, the law of the situs of his immovables, and, in some instances, the law of the situs of his movables. Since personal law is subject to change, any anticipated changes of residence or of nationality (or of allegiance, in case of service in foreign armed forces) should be considered to assure future capacity under such possibly applicable law.
In civil-law countries, it should be noted, several distinctions are made which are not generally observed in this country. The capacity to transact legal business of any kind is treated as an incident of an individual's general status. This general capacity may be lacking because the individual is an infant or because he has been judicially deprived of the capacity to transact business on account of mental disease, feeblemindedness, habitual drunkenness, or being a spendthrift. The careful draftsman should, therefore, investigate these possibilities in any case in which there arises a suspicion that such a judicial declaration may have been made in the country of nationality, domicile, or situs of assets. It should also be noted that an individual, though competent to transact legal business in general, may yet be incompetent to make a will, or vice versa 1 o See ITALIAN CIVIL CODE art. 23, 30 (1942) . o See WoL'FF, op. cit. supra note x, at 581. " See, e.g ., GERMAN CIVIL CODE art. 2229, 2238 para. 3, 2247 para. 4 (1924) (although an individual below the age of twenty-one is not generally competent to transact legal business, he may execute
Formalities
The formalities of execution of a testamentary instrument constitute one of the most important technical hurdles a lawyer has to overcome. Yet, if he is aware of the possibilities and has available the needed fact information, a satisfactory solution can generally be obtained.
Under the common-law rule governing the execution of an instrument which is to dispose of immovables, the testator must have complied with the formalities of the law of the situs;' 2 in order validly to dispose of movables, the testator must have complied with the formalities of the law of his domicile as of the time of his death. 3 The exclusive application of common-law rule governing the disposition of movables is impracticable, however, because at the time of the execution of the instrument, a testator cannot know where he will reside at the uncertain moment of his death. Fortunately, therefore, the common law has been modified in most states by statutes which provide, in varying language and with varying details, that a testamentary instrument is to constitute a valid disposition of movables if the formalities of execution required by the law of any one of the following have been observed : 14 a. the jurisdiction in which the instrument was executed; b. the jurisdiction in which the testator was domiciled at the time the instrument was executed; c. the jurisdiction in which the testator was domiciled at the time of his death; or d. the jurisdiction in which the assets in question are situated. These statutes do not always effect what they seem to promise, however, especially where immovables are involved." Whenever a testator owns immovables in a coma will; but he must use a special kind of notarial will-he cannot make an unwitncsscd holographic will); FRENCH CIVIL CODE art. 904 ( 5 4 th ed., Dalloz 9.55) (an individual between the ages of x6 and 21 cannot by will dispose of more than one half of that part of his estate of which a person can dispose in general). 12 56-03o6 (1943) mon-law jurisdiction, therefore, the formalities prescribed by the law or laws of the situs of each immovable asset should rigorously be observed.
The safest course for the draftsman to follow is to have the instrument so executed that there are cumulatively observed the formalities prescribed in all common-law jurisdictions. Compliance with the prescription is not difficult. The common-law knows two forms of wills, the witnessed will, available in all jurisdictions, and the unwitnessed holographic will, available only in some.' 6 The latter should, consequently, be avoided whenever a testator is likely to leave assets in more than one jurisdiction, and the following formalities for a witnessed will, which are essentially the same in all common-law jursdictions, although the statutes vary in detail, should be observed in the execution of every testamentary instrument:
I. The will should be declared in an instrument in writing.
2. The instrument should be signed by the testator or, if he cannot do so, by another person who subscribes upon his request and in his presence.
3. The signature of the testator or of the person subscribing upon his request and in his presence should be placed immediately following the text of the instrument, without any blank space preceding it, and in no other place.
4. There should be at least three attesting witnesses.P 5. None of the attesting witnesses should be: a. a beneficiary under the instrument or be appointed in it as executor or trustee;
b. a spouse of a beneficiary under the instrument or of a person appointed in it as executor or trustee; c. a business partner of a beneficiary under the instrument or of a person appointed in it as executor or trustee; d. an officer or a stockholder in a corporation named in the instrument as a beneficiary or appointed in it as executor or trustee; or e. a resident of a city, town, county, or state to which there is made in the instrument a gift tending to alleviate its tax burden-such as a gift for the benefit of the poor of the town.
6. The attesting witnesses should be expressly asked by the testator to attest "the execution of his will." 7-In the case of a testator who is able to write his signature, all the witnesses should either:
'o Louisiana recently adopted a new statutory will form in addition to the codal wills previously a. observe the signing of the instrument by the testator; or b. hear him expressly state that he acknowledges as made by him a signature which is already upon the instrument and which is pointed out to, and actually seen by, all the witnesses.
In the case of a testator who is not able to write his signature, all the witnesses should observe that:
a. an express request to sign the instrument is directed by the testator to the person by whom the instrument is to be signed; and b. the instrument is signed by the person so requested and that such signing is done in the presence of the testator.
8. The witnesses should be told that the instrument is to be the testator's will. 9. Every witness should affix his signature and address to the instrument in the presence of the testator-ie., within his unobstructed line of vision.
io. All witnesses, the testator, and, if necessary, the person signing for him should be present simultaneously during the entire transaction of execution.
ii. The instrument should be dated by fully and correctly stating the place and the day, month, and year of its execution.
i2. The observation of all the formalities listed, except those stated under 3 and 5, above, should expressly be recited in the attestation clause, which should also indicate the number of pages of which the instrument consists.
13. Every sheet of the instrument should be initialed by the testator and all the witnesses; the sheets should be numbered consecutively, and be securely fastened together.
In the civil-law countries, the rule of locus regit actum is universally observed." 8 For the disposition of assets situated in a civil-law country, therefore, observation of the formalities of the law of the place of execution is sufficient in all cases, unless the testator is a national of the Netherlands or the Republic of Indonesia, in which case the will ought to be executed before the Dutch or Indonesian consul, as the case may be.' 9 Execution before the consul of the country of the situs is also advisable in all cases in which the instrument is to dispose of immovables, a ship, or an aircraft, because difficulties may otherwise be encountered when the testamentary transfer is sought to be recorded upon the local record of tides or to be registered in the local registry of deeds.
B. Revocation
The discussion of problems of execution must inevitably touch on the troublesome matter of revocation, for perhaps "revocation is merely the converse of execution ... whether an instrument is a will is determined not only by the manner of its " execution but also by the manner of its attempted revocation." 2 Revocation by intentional act, such as cancellation, obliteration, or destruction, is generally governed under Anglo-American law by the law of the last domicile in the case of movables 2 1 and by the law of the situs in the instance of immovables.s 2 If there is a statute in the forum or the state of the governing law, such as Lord Kingsdown's Act 3 or the Uniform Wills Act, 24 however, the answer is uncertain; for, these acts purport to refer questions of valid execution to the law of states other than the forum, and the issue then becomes one of whether problems of "revocation" are to be treated as problems of "execution. '25 The matter is further complicated by the alternative references of the statutes in an attempt to validate-i., to carry out the testator's intention. In so far as an intentional revocation is meant to have effect in a civil-law country, however, the rule of locus regit actum applies, which means that the revocation is effective in every civil-law country if the formalities of the law of the place of acting have been observed. 6 Difficult problems of choice of law can also arise in connection with the possible revocation of a will by operation of law. At common law, the will of a man was revoked when, subsequent to its execution, he married and a child was born to him; the will of a woman was revoked by her subsequent marriage. Modern statutes in this country and other common-law jurisdictions have considerably modified these rules, frequently substituting for the total inoperativeness of the instrument the provision of a share in the estate for the spouse or for a child born after the execution of the instrument 2 The conflicts problems raised by such statutes will be discussed below in connection with the problems caused by laws giving certain persons rights to share in a decedent's estate in contradiction to, or in supplementation of, the provisions of a will 2 8 A more modern development in revocation by operation of law is found in a few states of the United States, where a testamentary provision in favor of the testator 's 2" For a more detailed examination of the extent to which this act and others of similar purpose have been adopted, see note r4 supra.
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LAW AND CONTEMPORARY PROBLEMS Such statutes usually contain no exception for contrary testamentary directions. In the civil-law countries, it may be observed, revocation by operation of law does not appear presently to play an important role, except in the case of divorce.
The problem of ascertaining the law by which it will be determined whether or not a will, or a provision in it, has been revoked by operation of law, is unsettled' 0 For the draftsman, it is practically impossible to foretell the disturbing effects which events occurring subsequent to the execution of a client's will may have on the effectiveness of the instrument. Consequently, he should impress the client with the necessity of having his will reviewed and, if necessary, revised in the case of his marriage, divorce, or removal from one jurisdiction to another. Periodic review is desirable for other reasons, too, especially to guard against the effects of changes which may have occurred in any one of the laws which are, or may become, relevant with respect to the ultimate effectiveness of the client's testamentary scheme.
The many possibilities of invalidity that may operate upon a testamentary instrument also suggest that the cautious draftsman will advise his client of alternatives in every case and suggest means of holding assets and their location during his lifetime so that intestacy will approximate the testator's intention as nearly as possible.
In short, a planned intestacy is the final insurance against failure of the testamentary scheme and should be considered if the opportunity is available.
III DisposirivE PRovisIoNs

A. Limitations on Freedom of Testation
I. Protecting the Family
In most countries, an individual's freedom to transfer his assets at death is hedged about by limitations of which the draftsman must be aware. As these limitations vary from jurisdiction to jurisdiction, they present many conflict-of-laws complications. In western civilization, the principal limitations upon testation grew out of policies favoring the protection of the family. 3 ' This protection may be given in several ways. At common law, the person sought to be protected-i.e., the spouse-was given a property interest in every piece of realty of which the other spouse was seised of an estate of inheritance at any time during coverture. question, it could be affected neither by his disposition inter vivos nor by his will. This technique of protecting the spouse of an owner of realty by means of dower, curtesy, or homestead, as the case may be, is still used in numerous states of this country, and it seems not to have disappeared completely in the other countries of the common law.
Another way of protecting certain members of the decedent's family against disinheritance is that of granting them the right to take a certain minimum share in the estate, even against the wishes of the testator. In the French Civil Code and those numerous laws following its pattern, the end is achieved by limiting the portion of the estate of which an owner may dispose by will. An indefeasible share in the estate appertains to each child or to each of certain other classes of relatives, such as brothers and sisters, parents, grandparents, or even parents-in-law. Thus, if a property owner dies being survived by one legitimate child, he may, under the French Civil Code, dispose by his will of no more than one-half of his estate; if he dies being survived by two legitimate children, of no more than one-third; and if he dies survived by three or more legitimate children, of no more than onefourth. 2 If there are three children, each is, thus, entitled to a one-fourth share in each asset of the estate as a tenant in common together with the other children and the legatee or legatees in whose favor the testator has made provision in his will. If that provision was for more than one-fourth, it is reduced to that portion.
Under the German Civil Code and those other laws which follow its pattern, a substantially equivalent result is achieved by a slightly different technique. Each member of the favored class is given a claim to the payment of an amount of money corresponding to the value of a certain portion of the estate 3 3 If a testator who dies being survived by his wife and two children has by his will given all his estate to a stranger, the latter takes as "heir," but has to pay to the widow the money value of one-eighth and to each of the children the money value of three-sixteenths of the net estate 3 4 In the United States, an "indefeasible share" of the surviving spouse has been established in almost all states as to personalty and, in a great many, as to realty as well, either as a substitute for common-law dower or curtesy, or as an alternative to be elected by the surviving spouse in lieu of dower or curtesy 33 This indefeasible share under the American statutes is similar in structure to the forced portion of the civil law, except in one respect. In this country, the indefeasible share is a portion in the net estate as it exists at the time of the owner's death and usually after the payment of taxes, debts, and expenses. If the owner has, therefore, before his death, given away all his property by gifts inter vivos, the interest of the surviving spouse may be defeated. Protection against such defeasance of the indefeasible share by gifts inter vivos is of limited value in most of our states. 0 In the civil-law countries, however, gifts made either in a general or in a certain way, or within a certain period before the donor's death are ineffective as against those persons who are entitled to a forced share in his future decedent estate 7 Provisions which thus limit a property owner's freedom to dispose of his assets not only by will, but also by gift inter vivos, must be kept in the mind of the attorney who develops an estate plan for a client owning assets in a civil-law country. In England, the system of the forced share, which had been established there under the influence of the Church, disappeared in the late seventeenth and early eighteenth centuries. This was followed by the system of dower and curtesy. Restricted by statutes in 1833, dower and curtesy were abolished in 1925, and a property owner's freedom of testation was complete. 3 s A new system of indefeasible protection of family dependents has now come to obtain, however, in numerous jurisdictions of the British Commonwealth, including England. Following a pattern set by a New Zealand law of 19oo, a family member who was dependent upon the decedent may, by judicial discretion, be granted the right to a maintenance provision out of the assets of the estate. 39 Nearly everywhere, as well, temporary protection is given certain dependents, especially the surviving spouse and minor children, by the right to receive out of the estate a certain amount for their support and maintenance for a short period following their provider's death. Such claims for an allowance for the surviving spouse or minor children, although recognized in many parts of the world under both the common and civil law, vary greatly in detail. 4 9 Family protection is, finally, achieved in several jurisdictions of this country 4 ' and in numerous civil-law countries through the operation of the various systems of community property, whose effect in the case of a married couple is that certain assets belong to neither the husband nor the wife, but to both; so that at the death of one spouse, only one-half of the community fund belongs to his decedent estate, while the other half belongs to the surviving spouse. Under the approach prevailing in the United States, most problems of which assets, if any, are community property, as between the spouses at least, is determined by the law of the jurisdiction in which the married couple was domiciled at the time of the acquisition of the asset in question 4 This is because most situs courts would refer the question to the domicile of the parties. Also, it must be kept in mind that under the substitution rule, which is generally applied in this country, the proceeds acquired from the sale or other alienation of an asset retain the character of the asset alienated. While the substitution rule and the situs reference determine most cases, exceptions are still sufficiently numerous to warrant investigation of both the law of the situs of assets and the personal law of the parties since their marriage for law that may have application to their marital property.
3
With respect to the property interests of one spouse in the realty of the other (e.g., dower, curtesy, homestead), the conflicts rule is simple: they are determined for each parcel of land by the law of its situs 4 Not so clear, however, is the conflicts rule which indicates that legal system by which it is determined whether or not a benefit given by the will of one spouse to the other is in lieu of dower or in addition theretoY' The draftsman should, therefore, in every case, first clearly spell out whether the provision is intended to have one of these effects or the other; and, if the provision is meant to be in lieu of dower or other interest, he ought to ascertain whether this effect can be achieved under the laws of both the situs of the land and that jurisdiction of which the testator is likely to be a domiciliary at the time of his death.
The extent to which a testator's freedom of testation is limited by these family protection doctrines is determined by the law that governs descent and distribution of the estate. With respect to movable property located in a common-law jurisdiction, the court of the situs can be expected to apply the law of the state of the testator's last domicile, 4 " or to allow the assets to be collected by the domiciliary administrator, or to forward them to the domicile for distribution. Immovable property, on the other hand, must be expected to be treated by the law of the situs in accordance with its own internal rules 4 5 See I ERNS" RABEL, CONFLICT OF LAWS C. 10 (1945) If movable or immovable assets are located in a civil-law country, the draftsman has to determine what choice-of-law rules the courts at the situs will apply. Thus, if a national of the United States owns immovables in France, the extent of his power to dispose of them would be determined by the rules of French law concerning the disposable portion. 4 8 As to movables situated in France, however, the law applied by the French courts would be that of the testator's place of residence as of the time of his death 9 If, at that time, he was a resident of France, the French courts would apply French substantive law; if he was a resident of a jurisdiction following the last domicile reference, the French courts would apply the internal law of that jurisdiction; but if, at the time of his death, the decedent was a resident of Italy, then the French would look to Italian conflicts law 0 and would, by that law, be referred to the law of the country of which the decedent was a national at the time of his death, 5 ' which, in our hypothetical, would be the law of the United States. Unfortunately, however, the United States does not have one law on the distribution of decedents' estates, and so it is uncertain to which law the Italian conflicts rule would refer, although it would likely be that the internal law of the American jurisdiction in which the testator resided at the time of his death would be applied." 2 A different approach would be followed, however, if at the time of his death the American owner of French movable assets resided in Germany, a country which, in contrast to Italy, readily accepts renvoi. In such a case, the French court, being by its own law referred to the conflicts law of Germany, would apply that law to which German conflicts law refers-i.e., the law of the country of which the decedent was a national. In contrast to an Italian court, a German court would not, however, immediately search for the American substantive law, but for the American rule of conflicts law. Before the era of Erie R. R. v. Tompkins, "3 the German courts assumed that there existed a uniform conflicts law for the United States and that that rule referred problems relating to a decedent's movables to the law of the decedent's domicile at death. Since, in our hypothetical, that domicile was in Germany, German substantive law would be applied. And although the notion of a uniform federal law of conflicts no longer exists, 54 the states so uniformly apply the domicile rule that it can still be expected to be applied by the courts of Germany and other countries applying the rule of the national law."
If the national of the United States who dies leaving movable assets in France had his residence in-England at the time of his death, the case may be further These various hypothetical cases are presented to indicate to the draftsman how difficult, or even hopeless, it may be in some cases for him to foresee whether or not his client's testamentary scheme will stand up against attacks by persons claiming under the forced heirship or family maintenance laws of some foreign country. The only safe way to avoid such contingencies, therefore, is to see that at the time of the death, the client will not own assets within a country whose courts are likely to give effect to its own forced heirship laws or those of some other country to which they may be referred by their conflicts rules.
The end of protecting a testator's family against disinheritance has been pursued not only by statutes giving indefeasible rights to the persons sought to be protected, but also, indirectly, by statutes limiting the validity of gifts to such persons as an illegitimate child, 5 7 or a mistress, 58 or to those in a position to exercise undue influence over the testator's mind 5 Of particular importance in this respect are those statutes which limit a testator's freedom to make testamentary gifts to charities. These statutes are of two types. Statutes of the first type interdict gifts to charities in testamentary instruments executed within a short time prior to death." These "hell-fire statutes" were designed to vitiate deathbed "soul-saving" gifts by presuming a kind of incompetence or undue influence by reason of the fear of the hereafter. 6 The second type of statutes is that which prohibits the gift of more "The effective operation of these provisions can perhaps be limited by adding new charitable gifts to the estate plan by way of codicil, so as to avoid having the entire will re-executed. Appropriate protective wording of the codicil may be helpful to avoid any possible invalidation of the total will through a concept of republication by codicil. Cf. PA. STAT. ANN. tit. 20, § 180.7 (1) (1950).
.Z12 LAW AND CONTEMPORARY PROBLEMS than a certain portion of the estate when designated members of the family survive the testator." 2 Often called "charity-begins-at-home statutes," these are designed to assure provision for those for whom the state feels the testator should have concern. These two types of statutes may be combined in various ways to give effect to these policies, both of which have root in the concern for the family and its reasonable expectation not to be deprived of the "family fortune." ' 3 Consistent application of the policy of family protection would require that in the case of a testator leaving assets in several jurisdictions, there ought to be applied the limiting laws of that jurisdiction, and only that, which is legitimately concerned with the protection of the testator's family-i.e., that of his domicile or nationality, depending upon which of these contacts is regarded as the relevant one at the forum. 64 Several American states have, nevertheless, applied their own laws when dealing with immovables situated within their territories. 0 0 In computing the disposable share, they have either taken the estate as a whole-i.e., including the assets situated outside of the forum state 6 --or only the assets situated within it. 0 7 Under a third method, the court considers not only the value of the assets situated outside of the forum state, but also the value of the benefits which the heir or other person protected has received in other jurisdictions.
Statutes designed to protect the families of testators against disinheritance must be distinguished from statutes intended to prevent the accumulation of wealth in the "dead hand"--i.e., in the hands of the church, charities, and other corporations and institutions. Such mortmain acts exist in several of the states of the United States and in some foreign countries. The authority of a corporation to receive or hold property may be limited by a prohibition against bequests or devises to it or by a maximum amount of property, particularly realty, that it can hold. 69 Violations ' of such prohibitions may be treated as rendering a disposition to the corporation invalid or as invalidating the continued holding. In the first event, the subjectmatter accrues to the heirs or to those who benefit from the lapse of a legacy or devise; 70 in the latter, it is often only the state that can intervene. 1 In either event, the purpose of the testator's gift is frustrated. As mortmain laws are intended to limit the capacity of the corporation to receive or hold property rather than the dispositive power of testators, the law applicable is that which determines the powers of the corporation, 72 which may be the law under which it is incorporated, or, in Europe, the law of the place of the main office, or, possibly, the law of the situs of the land devised." 3 Consideration of this pitfall by the draftsman would seem necessary to avoid frustration of the testator's intention." 4
Perpetuities, Accumulations, and Conditions
The conflict-of-laws rules relating to the validity of dispositions questioned because of possibly invalid perpetuities, accumulations, or conditions are not sufficiently developed to permit a firm statement to the effect that the law governing the succession generally shall determine these questions. In the Anglo-American jurisdictions, the decisions in the nontrust cases appear to indicate the usual choice-of-law reference to the situs of immovables and to the testator's domicile at death in the case of movables" 0 Most of the problems of this type, however, have arisen in cases involving trusts, wherein alternative references to the usual governing law or to the law of the place of administration have been made to sustain validity." 6 It is also indicated that an express choice-of-law clause in the trust instrument may permit the testator effectively to determine the governing law, if the law chosen has at least some reasonably close connection to the facts at hand."" These results in the trust cases may well be extended to nontrust cases. For example, the policy behind the rule against perpetuities varies only slightly from state to state." The trust cases indicate that the choice-of-law reference which sustains the trust most often will be applied 9 The cases referring to the law of the place of administration point out that the policies behind the rule concern the place where the assets are to be administered 0 It is possible, then, in cases of similar legal interests in movables, that a court could consider that the state of the location of the assets in the hands of the first taker would be the state most concerned, even though normally such a contact point is ignored. Extreme caution must be used by the planner of an international estate in creating even the most familiar common-law future interests and trusts. While analogous institutions may be found in civil-law countries, the analogy may, in many instances, be misleading s Interests which are considered by a common-law court to be vested and free from questions of perpetuities may well be invalid under a civil-law restriction if postponed for more than ten, twenty, or thirty years 8 2 The trust is a concept nearly unique to the common-law countries, and attempted transition to civil-law substitutes is dangerous s
The problem of the illegal or immoral condition remains to be mentioned. At the outset, it should be recognized that attitudes vary in different countries. What may seem reasonable in one place may be illegal or immoral in another. 8 4 Consequently, attaching conditions calling for an individual to perform or desist in performing some act which relates to politics, marriage, or religion is of doubtful wisdom. For example, an attempt to impose upon foreign legatees a restraint opposed to prevailing political or religious attitudes in the country where the gift may have to be enforced is likely to result in its being stricken as contrary to public If, however, the testator insists on a restriction that is subject to serious question in another state or country, there are ways of maneuvering assets and dispositions to approximate his wishes. One device is the creation of an inter vivos trust in a jurisdiction sympathetic to the settler's desires and the exclusion of the problem from the will altogether. In many instances, this may be the only possible way to avoid distortion of the testamentary scheme. Alternatively, some states, to a limited extent, have recognized the right of the testator to select the law applicable to testamentary dispositions.
87 New York's statute, for example, provides that as to assets within New York, the testator may select the law of New York, notwithstanding his domicile. It may, thus, be advisable in this connection to move the testator's assets to one of these states and include such a choice-of-law provision in his will after making certain that his dispositions are valid by the law of that state. This latter qualification probably limits the perversion of these choice-of-law statutes to serve the grossly peculiar quirks of a testator's mind. And even with this freedom under a law such as the New York statute, the effect of such a bequest in other jurisdictions is questionable. The validity of such a provision may not be recognized in the courts of other states or countries, and it is possible that the distribution of assets there may be influenced by the distribution of New York assets in a manner contrary to that provided by the laws of the state or country in question 8 8 This is particularly possible if the other state or country is that of the domicile of the testator or of the testator and the beneficiary. 9 In such a case, the draftsman must bear in mind that the testamentary scheme may be distorted by this retaliation in distribution. The safest way of handling the matter, therefore, is to make certain that all gifts comply with the different laws having possible application and to avoid dispositions of doubtful validity under the law of any one of the states having significant contact with the estate.
3" Ademption and Lapse of Devisees and Bequests
In addition to the post-execution contingencies previously discussed, such as revocation by operation of law on subsequent marriage or divorce, the draftsman must anticipate many other changes in circumstances. If the draftsman does not foresee the contingencies that may arise after the execution of a testamentary instrument, the testamentary scheme may well be distorted. It may happen that a beneficiary predeceases the testator, or that the subject matter of a legacy no longer belongs to the testator's estate at the time of his death, or that the estate is insufficient to pay all legacies or debts. Unless the will specifically provides for such contingencies, the courts apply rules which are held in store for such casesY 0 These rules, which may be aptly described as rules of stop-gap law, vary among jurisdictions. If a legatee predeceases the testator, the legacy may lapse under the law of one jurisdiction 9 ' but accrue to the benefit of certain other individuals under the law of another. 2 If surprises are to be avoided, the draftsman should consider these stop-gap rules in the jurisdictions likely to be concerned with the testator's estate.
The Anglo-American conflict-of-laws decisions on ademption and lapse of dispositions have consistently applied the traditional succession references.
3 For example, a lapse of a devise of land is determined by the law of the situs, and lapse of a bequest of movables by the law of the testator's domicile at death. Ademption of a devise of land, likewise, has been controlled by the situs of the land purportedly devised by the will; ademption of a bequest by the law of the domicile of the testator at death. In civil-law countries, too, the law applied is commonly that by which the course of the succession is determined in general, including, of course, the renvoi rulesY 4 There have been few variations, but three possible approaches may raise some doubt as to the wisdom of blind reliance on these so-called settled rules. Consider, for example, the case of a bequest to a legatee who resides elsewhere than at the testator's domicile, where the legatee predeceases the testator, but the legatee's will disposes of his residuary to someone other than his intestate successors. The usual rule would apply the law of the testator's domicile to determine if there is a lapse. If the testator's domicile has an antilapse statute, the gift goes over to the legatee's estate, 95 or lineal descendants, 96 or passes as if the legatee survived the testator, 9 7 depending on the particular lapse statute in effect. Who can claim and under what law? The variation in lapse statutes suggests the possibility that while the testator's domicile determines that there is no lapse, the domicile of the legatee may determine the identity of the person who takes the bequest as substituted legatee. This would bring into operation a law not included within the traditional conflict-of-laws references.
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A second situation that may raise some doubt as to the settled nature of the conflict rules relating to ademption is that in which the testator includes in his will a devise of land in a state other than his domicile, but conveys it away prior to his death. Most of the statutes preventing ademption are drafted in terms of contracts to convey, but some have been extended to the situation in which the land has been conveyed. 99 The usual choice-of-law rule permits the questions to be determined by the law of the situs.°0 0 This works well when the land is still in the testator's estate, though subject to a contract to sell. However, determining the disposition of a testator's assets by the law of the situs of land previously conveyed and no longer in the estate seems questionable. This is particularly so if the proceeds of the sale are located in another state which would characterize them as movables.
A third qualification may be suggested on the basis of two strong policies in the area of testation. The doctrines preventing lapse and ademption are subject to the testator's intention. There is considerable authority and some reason to determine questions of intention by the laws of either the testator's domicile at the time of execution of the will or the place of execution, rather than by the law of his domicile at death. ' In addition, the statutes preventing lapse and ademption are probably responsive to family protection policies applicable to succession and are a means of protecting the descendants of legatees who are close members of the testator's " See, e.g., Matter of Penrose, 164 Misc. 388, 2z99 family.°2 This suggests that the state of the testator's domicile at death well could be considered the state having the dominant interest in the family, and, consequently, that its policy should determine lapse and ademption questions in cases of immovables as well as movables.
It is fortunate that the problems of ademption and lapse are subject to expressions of the testator's intention, for, this is the only reasonably safe solution. The draftsman should cover the matter in the testamentary instrument by setting out wellformulated rules for these various foreseeable contingencies. It is also possible that an express, choice-of-law clause would incorporate by reference a governing law under the intention doctrine. While this latter method may be effective, it probably is less safe than setting out a lapse and ademption clause in the will.
Terms of Special Meaning and Their Construction
Another problem of determining the intention of the testator is raised when the testator uses words of special meaning. For example, in a gift to "the children of X," the term "children" may or may not include any of the following categories of individuals: legitimate children, illegitimate children, grandchildren, adopted children, legitimated children, foster children, recognized illegitimate children, etc.
The meaning given to the term may vary from jurisdiction to jurisdiction. The same observation applies to such terms as "my money," "my effects," "to the heirs of," "die without issue," "heirs," or "issue," and the like. It is often indicated that the faw governing the succession will determine these questions of construction;1 03 nevertheless, there are deviations from the traditional rules. For example, it may be urged that the "heirs" or "children" of a legatee are to be determined by the personal law of the legatee rather than the law generally determining the course of the succession. 0 4 Likewise, many courts have used the law of the testator's domicile at the time of execution rather than at death to determine such questions. " In any case of a single will, the concept of a universal disposition may cause the situs to prefer the law of the last domicile on such questions. ' The existence of these possibilities indicates that the predictability of the result is questionable.
In all such cases, therefore, it is necessary for the draftsman to consider the meaning which is given to such terms by the rules of authoritative explanation of every jurisdiction in question. The alternative is the difficult one of so clearly 102 This at least appears to be an important policy in the statutes referring to children or lineal descendants of the testator. See defining these terms that no controversy can conceivably arise with respect to their meaning.
Gifts to Aliens or Residents of Foreign Countries
Different governmental attitudes regarding taxation, inheritance, and private property in other countries may often intervene to thwart the accomplishment of the testator's intention. There appears to be serious question whether beneficiaries living in some foreign countries would ever receive the benefit of a bequest, even if sent to them, because of governmental confiscation under nationalization acts, foreign exchange controls, or the guise of taxation. ' This danger is not limited to foreign nationals, but will apply to United States citizens as well where foreign currency controls provide for redemption of foreign credits at reduced rates of exchange" 0 , or where there is doubt that even a check will reach an addressee' 9 Particular difficulties can arise when the intended beneficiary is a citizen or resident of a country which becomes involved in war with the United States. In such cases, the bequest may simply be forfeited to the United States Alien Property Custodian°I n most of these situations, therefore, it would seem advisable to establish a trust with sufficient discretion and directions to the trustees to provide for alternative dispositions in the event such obstacles to distribution should arise. Such alternative dispositions would also avoid the impounding of such bequests, as is possible under statutes in several of our states,"' but would enable some program of the testator to be carried out.
In any case in which assets are located abroad, or where a beneficiary is a citizen or resident of a foreign country, or even when the testator himself is an alien or resident of a foreign country, it is indispensable for the draftsman to find out whether any treaty exists between the United States and the country in question and what any such treaty provides with respect to decedents ' estates not determine how property will be disposed of, it may well indicate the limits of testation or grant the foreign consular officials rights to represent the foreign citizen in our courts. In the latter event, the difficulty of avoiding confiscation by the foreign government may be increased.
IV PROBATE AND ADMINISTRATION
A. Preliminary Observations
Every legal system has to provide some kind of proceedings by which the genuineness and validity of an instrument purporting to be the will of a decedent can authoritatively be ascertained. While both probate and adminstration, as we know them, are institutions peculiar to the common law, numerous civil-law countries also provide machinery for the authoritative determination of heirship, testate and intestate. However, under the traditional civil-law approach, it is not necessary for a will first formally to be admitted to public record before it is used for legal purposes. Although this traditional approach has been modified widely and in several different ways, it is important for the American lawyer to know that in the case of a foreign decedent having assets in this country, it may not always be possible to procure that kind of official document which would correspond to the decree of probate of a court of a common-law jurisdiction.
Administration of an estate by an executor can, in all civil-law countries, be ordered in his will by any testator. 1 3 A testator is likely to do so if he expects that the winding-up of his estate will present special difficulties. But where administration has not thus been provided for by the testator, it will not take place unless it is necessitated by extraordinary conditions, such as insolvency of the estate or justified reason to doubt the heir's reliability or ability properly to wind up the estate. In the regular course of events, tide to all assets of the estate, both real and personal, passes directly from the decedent to his "heir" or "heirs." In the case of intestacy, the heirs are those persons who are so indicated by the intestacy statute of the country in question. In the case of testate succession, no exact common-law counterpart exists to those persons who are called "heirs" in the civil law. The closest commonlaw equivalent to the civil-law heir is our residuary legatee. Those persons whose status corresponds to that of general or specific legatees or devisees usually have but personal claims against the heir or heirs.
The duty to pay the debts of the decedent is incumbent upon the heir. if the assets of the estate are insufficient, he has to pay from his own pocket. To avoid this potentially grave responsibility, two alternatives are open to the person who is called to heirship by the intestacy law or the will. He can refuse to accept the heirship, which then devolves upon the person next in order. The declaration of refusal to accept heirship is usually required to be made in a notarial instrument and to be filed with the proper court. If heirship is declined by all persons successively called, it ultimately devolves upon the state, which is never liable for the debts, however, beyond the value of the assets actually received.
If the person called to heirship has accepted or simply failed timely to refuse acceptance, he can still limit his liability to either the assets of the estate or to their money value. All he had to do for this purpose under the Corpus Juris was to make an inventory of the estate and file it with the proper court. Such is still the law in many countries, especially those following the pattern of the French Civil Code. But under the German Code and those others which follow its model, the heir has to ask the proper court to initiate formal proceedings of administration and then hand over the assets of the estate to the administrator who will be appointed by the court. Administration of this kind will, of course, occur but rarely.
Exceptions to the general scheme exist in Austria and several other countries, where, as a general rule, every estate has to go through administration under the control of a court or other public agency. Under the impact of common-law influences, administration of the Anglo-American pattern takes place as a regular feature of succession in South Africa and Rhodesia, as well as in Quebec.
The American attorney who has to draft a will intended to affect assets situated in civil-law jurisdictions should, thus, consider that the treatment of these assets may differ considerably from that which he may be inclined to regard as the only possible one. Because of the direct passing of the tide to the heir or heirs, conflict problems of administration will not arise as regularly as they do in common-law countries. But if there arises a problem of liability for debts or taxes, it is likely to be complicated. Systematic investigation of administration problems in the relation to civil-law countries has hardly been undertaken so far. The following discussion will, thus, concentrate upon the problems arising among common-law jurisdictions.
B. Place of Administration Conflict-of-laws problems incident to the administration of a decedent's estate nearly always arise because of the location of assets within a particular state or nation. If a person owns property in a particular jurisdiction, he must face the possibility of administration being required there after his death. Thus, it becomes important to know where assets are subject to being administered, and then some attempt can be made to discuss ways of reducing the possibilities of administration at more than one place.
The location of land, for the purposes of administration, is mostly easily determined. The immovable must be administered or not administered by the law of the situs. 114 The initial problem of characterization of the document of title or contract asset will come before the court within whose territorial jurisdiction the document or parties are located. But even here, if the interest is characterized as being an immovable, the situs law will govern;"" and ultimately some action may be required at the situs, if only to take the necessary steps to make the record reflect the status of the asserted ownership."' The location of movables, for the purpose of administration, is more complicated. A chattel is generally subject to the law of administration of the place where it happens to be located at the time the decedent dies."' Often the law of a particular jurisdiction will permit the removal of assets without administration if they are only temporarily within the state and the removal is to the state of the decedent's domicile or the place where the chattel in question is customarily kept." ' The problem of determining the place of administration of intangibles probably has the most significance for estate planners, since the bulk of wealth is usually represented by intangible assets. In the United States, nonnegotiable debts and causes of action are subject to administration as assets of the estate wherever jurisdiction over the defendant debtor can be obtained for purposes of suit to collect."O Location of an estate debtor or the debtor's property, for jurisdictional purposes, is a matter scarcely within the control of the decedent and peculiarly beyond the reach of the estate planner. The possible places of administration of intangibles represented by negotiable instruments or specialties are, however, subject to more definite control and prediction. ' This is probably also the case of corporate shares. Those interests which are chattelized in the paper representing them, to such an extent that the paper embodies the interest for most ownership purposes, are gen- erally subject to administration where the paper is located.' 2 The paper is subject to the owner's control and its location most easily planned. Corporate shares are usually, but not always, completely transferable by endorsement and delivery of the certificate. ' If transferable only on the books of the corporation, the traditional conflicts rule permits administration at the place of incorporation of the issuing company.
23 Since the location of assets is the most useful variable for the estate planner, it is well to keep the location possibilities in mind as various problems of administration are discussed. Initial administration should be started at the domicile of the deceased, except in rare cases. The domicile is usually the one place at which a will can be probated, even though there are no assets within the jurisdiction of the domiciliary court .' 24 Prompt administration at the domicile may be important for several purposes. First, the domiciliary personal representative is often entitled to preference in appointment in other states as ancillary administrator. Second, the domiciliary probate and construction of the will is often decisive of similar questions elsewhere. Third, prompt action by the domiciliary personal representative may make it possible to avoid administration in other states. Fourth, the principal administration at the domicile usually receives surplus movable assets from ancillary administrations for purposes of final distribution to the ultimate beneficiaries.
The significance of the domicile in estate planning is such that any circumstances suggesting the possibility of dual findings of domicile should be avoided. This not only precludes the probate confusion of conflicting findings of domicile,' 25 but also the problems of potential double taxation, such as arose in the Dorrance case. In this regard, the concept of domicile, as understood in the laws of the different jurisdictions involved, should be considered. If the client is unable or unwilling to arrange his personal and family affairs to avoid the problem of dual domicile, at least his assets should be so located as to mitigate the effect of the possible conflicting finding. For example, if confronted with the situation in the Dorrance case, it would be preferable to have nearly all the assets located in one of the "domiciliary" states, preferably that state with the stronger claim-and perhaps the lower tax rate.
Since the impasse in binding two states to one finding of domicile can be avoided by getting the two states to litigate in the same court, voluntary tax payments probably should not be made. Rather, the state which has insufficient assets to cover its tax claim should be forced to sue in the courts of the other. In such a case, the concept of submission to jurisdiction is effective, and the one domicile determination probably binding at least as to the major portion of the assets. If the state without assets does not take prompt action in the courts of the state having assets, distribution of the assets by the latter court would probably protect the distributees under doctrines of due process and full faith and credit. In regard to the problem of multiple taxation, reciprocal exemption statutes have been adopted in most of the states of the United States, and treaties offer substantial protection in the international area."' In either case, the statute or treaty must, of course, be considered in anticipating the post-mortem effect of dispositions and the location of the testator's assets.
Even without regard to the problems of taxation, there is considerable reason to avoid multiple administrations. Consequently, the estate owner must, as he handles his affairs during life, constantly be aware of the problems that may possibly be occasioned by the location of his assets. When faced with the fact of location of assets in different jurisdictions after the testator's death, however, there are still some opportunities open for avoiding ancillary administration. If possession of nondomiciliary assets can be obtained by the domiciliary personal representative by voluntary surrender or payment before ancillary administration is begun, the courts will probably recognize such payment, and the jurisdictional basis for ancillary administration is removed. 3 ' Since administration is usually in the hands of some-12 ' it may be-more of an advantage to have substantial assets in neither "domiciliary" state and to force both to claim assets in a third, neutral forum. This would be a highly unusual situation in the location of assets.
128 See Matter of Trowbridge, 226 N.Y. 283, 194 N.E. 756 (1935 Dep't 1942 Dep't ), all'd, 289 N.Y. 5-34, 43 N.E.2d 531 (1942 but sympathetic representatives having a common interest are most beneficial.
C. Proof of Will and Contests
In the testamentary estate, the will should ordinarily first be probated at the domicile. Admission of the will to probate at the domicile usually precludes contests This will not, however, under the law governing validity, determine validity as to immovables, 3' 3 although it may have that effect under an act such as the Foreign Wills Act, in that the content of the law of the domicile as to this will is established. 4° There is also the possibility that the situs court of immovables will bar further contest on similar issues under similar law by the doctrines of res judicata.' 4 ' Because of an in rem concept of probate and administration jurisdiction, the doctrines of full faith and credit are probably not yet applicable to findings of validity of the will.' Nondomiciliary contests probably have no effect beyond the assets before the court hearing the litigation, although it is possible that the more personal aspects of res judicata, such as collateral estoppel, might apply. One of the primary purposes of administration is to pay the debts of the deceased so that assets of the estate may be distributed free of any incumbrance. This purpose is reflected in the policy of affording creditors a reasonable opportunity to present their claims and, if the claim is valid, to receive payment. The usual procedure is to require a creditor to file his claim in writing with the personal representative or the probate court. The claim is then verified and paid or denied by the personal representative. If denied, the creditor brings suit to establish the claim. Claims must be filed within a specified period of time under the statutes of the different states before they can be considered for payment. This period of time limitations is called the nonclaim period and usually is not subject to extension or waiver by the representative or the court0 4 s
Anglo-American law generally permits both local and foreign creditors to file in administration at either the domicile or elsewhere.-" Under the in rem concept of jurisdiction, a claim may well be filed in more than one jurisdiction. While payment by one representative discharges the debt, rejection or allowance of a claim as to validity in one jurisdiction usually has not been given effect in other jurisdictions.'
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The conflict-of-laws doctrine in this area is not fully developed and, as yet, tends to be provincial. The claim procedure is usually characterized as procedural, and only the local law of the forum is applied. While actual litigation between one administrator and a creditor may not bar relitigation of the same claim with another administrator, however,' 5 ' there is some evidence that courts may refuse to permit a domiciliary creditor to file a claim after the nonclaim period has expired at the domicile." x 2 But the courts have substantially recognized the unity of the estate only when the estate is insolvent. In the case of insolvency, creditors in all states are permitted to receive a prorated share of the assets located in all states0lt Likewise, it seems clear that nonresident creditors must be given priority equal to that of residents in insolvent estates.. 54 This latter limitation may rest on rights under the United States Constitution and, therefore, not apply to certain international estates. It has been stated, for example, that the ancillary administrator may distribute locally if the assets would be subjected to claims by the domicile not recognized at the forum.' 5 5
The possibility of preventative action in this area of conflicts depends to a great extent upon the persuasive ability of the personal representative. If ancillary administration is to be avoided, it is often necessary to persuade creditors to refrain from requiring local administration and to look to a foreign administration for payment. This and related tasks are made more difficult by the fact that the personal representative usually must wait until the nonclaim period at the domicile has expired before he can safely pay any creditor. 5 6 If, however, ancillary administration can be avoided, the possibility of conflicting or harassing litigation with creditors can be reduced by reducing the possible fora. If any possibility of insolvency exists, the personal representative should postpone distribution until the nonclaim period in all administrations has expired before distributing the prorated dividend to the creditors.
A problem sometimes confused with claims against an estate is the matter of a claim against the personal representative. Causes of action by or against a personal representative for acts or transactions occurring since his appointment are personal to him and unaffected by problems of privity between administrations or limitations upon suits by foreign fiduciaries.
7
In these cases, the personal representative can sue or be sued as an individual subject to his duty to account.
E. Nonbarrable Interests and Exempt Assets
Often related to the problem of what assets are available for payment of creditor's claims are matters relating to the statutory or common-law provisions for benefit of the family or particular members thereof. Some of the problems incident to dower and forced shares have been discussed above, but one or two remain for consideration here.' 8 interests shall be free of the claims of creditors. 59 Priorities and exemptions are generally regarded as matters to be determined by the forum's local law.
60 Because homestead exemptions require the acquisition of a local home by the deceased before becoming effective, this particular family interest usually is of concern only in the domiciliary administration."" ' The family allowance cases indicate quite varied approaches to choice of law, with some states permitting allowances in ancillary administration, although most indicate that the matter is one to be considered at the domicile.' 6 2 Clearly, the domicile has the primary interest, and the personal representative should advise the widow to make her claim there. If it is necessary, because of the location of assets, to obtain a family allowance away from the domicile, the personal representative may well be advised to restrict the amount to that allowed at the domicile, if it be the lesser amount' 63 This is a matter which could well be called to the testator's attention so that insurance or some other device can be set up to carry the family over the period of administration until distribution of the beneficiaries' shares.
F. Apportionment of Federal Estate Taxes
One of the more difficult problems of administration of large estates in the United States is caused by the imposition of federal taxes and their proration by state statutes among various beneficiaries. The common-law solution to the distribution of the burden of estate taxes was to pay them from the residue of the probate estate. This rule has been changed by decision or statute in half of the states to provide that such taxes shall be apportioned among the recipients of the assets making up the estate for tax purposes ' 6 4 As far as testamentary gifts are concerned, there have been few decided cases. It may perhaps be expected that many courts will, when faced with the problem, apply the law of the decedent's domicile to determine apportionment as to movables, and the law of the situs as to im- 
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LAW AND CONTEMPORARY PROBLEIS movables. ' 6 5 Nearly all the litigation has been in New York, whose courts consistently have applied the law of the decedent's domicile in all cases to determine apportionment. 1 6 Inter vivos transfers may also be required to bear a share of the tax. Of the three jurisdictions that have considered the conflicts problem of apportionment against inter vivos trusts, Minnesota and Massachusetts have applied the law of the place of the creation and administration of the trust, and New York has applied the law of the decedent's domicile at death. 1 0 7 Because he must pay the tax and enforce contribution if apportionment is required, the domiciliary personal representative is most concerned with this problem. He may use his full power of retention and set off to enforce contribution, and he may sue to enforce contribution' 8 Here, again, sympathetic personal representatives of the different administrations are needed to negotiate effective apportionment.
Fortunately, this is a matter subject both to the decedent's intention and to control by the draftsman. Every dispositive instrument should have an express provision stating the wishes of the testator with regard to apportionment of estate taxes. If the taxes are to be paid from the residue, this should be stated. If the testator desires to apportion the tax, this should be stated by indicating which gifts are to contribute and which, if any, are not. Of particular concern are inter vivos dispositions; as to these, the intention of the testator should be indicated in both the will and the inter vivos instrument to assure the result without regard to the conflicts attitude of the courts which might later pass on the question.'
G. Distribution Many of the local-law peculiarities that distort the testamentary scheme may be remedied or at least alleviated by judicious handling of distribution. Distribution of immovables is made at the situs, while distribution of movables is usually made at the principal place of administration, which, under Anglo-American law, is the domicile at death 1 7 Distribution of movables may be made in ancillary admin-istration if some policy of the forum would be offended by the proposed distribu
